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1 I. INTRODUCTION

2 The complaint alleges that lobbyist Richard Heffley and an unnamed collaborator

3 launched a website on October 27,2009, that attacked U.S. Senate candidate Marco Rubio, the

4 Republican primary opponent of Governor Crist at that time. The complaint claims that, because

5 Mr. Heffley is a "common vendor" for the website, http://tmthaboutrubio.com, and for the Crist

6 Committee, the website is a coordinated communication in violation of the Federal Election

7 Campaign Act of 1971, as amended ("the Act11). Further, the complaint alleges that if

8 Mr. Heffley used his lobbying corporation or political consulting group to pay for the website,

9 then the coordination would have constituted an illegal corporate contribution to the Crist

10 Committee. The complaint further alleges that Mr. Heffley is a paid consultant of the

11 Republican Party of Florida and that he shares office space with the Crist Committee and the

12 Republican Party of Florida. Finally, the complaint alleges that the website lacked a disclaimer.

13 Because it does not appear that any costs associated with the truthaboutrubio.com website are

14 in-kind contributions to the Crist Committee, or that the website is a public communication

5S requiring a disclaimer, we recommend the Commission find no reason to believe that: Charlie

16 Crist for U.S. Senate and Frederick Carroll III, in his official capacity as treasurer violated

17 2 U.S.C. §§ 44Ia(f) or 441b; Richard Heffley violated 2 U.S.C. §§ 441a(a), 44Ib, or 441d;

18 Richard Heffley *s two companies, Heffley and Associates, Inc. and Strategic Direction.com,

19 Inc., violated 2 U.S.C. § 44 Ib; or the Republican Party of Florida and Joel Pate, in his official

20 capacity as treasurer, violated the Act in this matter.
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1 II. FACTUAL AND LEGAL ANALYSIS

2 Richard HefFlcy created truthaboutmbio.com because he supported Charlie Crist over

3 Marco Rubio in the upcoming Florida U.S. Senate Republican primary. Heffley Response at 1.

4 Heffley describes truthaboutrubio.com as follows:

5 The content of the website was all articles and links to articles that
6 have appeared in places around Florida. There was no original
7 content on the site except for several 'flash poll* questions I wrote
8 to try and get viewers involved in the site. Nowhere on the site
9 was there a call for the election or defeat of Crist or Rubio or any

10 other candidate.
11
12 Id. Neither the complaint nor the responses included any screenshots of this website.1 Heffley

13 states that the website was coordinated with no one on the Crist Committee and that he created

14 the content of the website on his own from previously published materials. Heffley Response

15 at 2.

16 The Act limits the amount that may be contributed to Federal candidates, their authorized

17 committees, and to other political committees, and prohibits candidates and political committees

18 from accepting contributions in violation of those limits. See 2 U.S.C. §§ 441a(a) and 441a(f).

19 The Act also prohibits corporations from making federal political contributions. 2U.S.C.

20 §44 Ib. Under the Act and the Commission's regulations, these contributions may take the form

21 of money or "anything of value,*1 the latter signifying "in-kind" contributions. See 2 U.S.C.

22 § 431(8)(AXO and 11 C.F.R. § 100.52(d)(l). When a person pays for a communication that is

23 coordinated with a candidate or party committee, the communication is considered an in-kind

24 contribution from the person to that candidate or party committee and is subject to the limits,

1 We attempted to view the webtite as h may now exist (although the ooinplajm imlicates that it may have been shut
down) but ttewebnte is iwwpanwori protected We alto attempted to view hutoricalscrecnihots
of http:/Aruthaboutrabio.cora but websites deaHiigfo
six months old. http://tnithaboutrubio.coni was launched October 27,2009; the last seaî  for infbnnation regarding
the webshe was performed on May 18.2010.
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1 prohibitions and reporting requirements of the Act, unless exempted under 11 C.F.R. part 100,

2 subpart C or E. See\\ C.F.R. § 109.21(b). One of the specific exemptions contained in subpart

3 C is uncompensated internet activity by individuals including, for example, "creating, hosting or

4 maintaining a website,** which is not included in the definition of "contribution." 11 C.F.R.

5 § 100.94.

6 In general, a payment for a communication is "coordinated" if it is made in cooperation,

7 consultation or concert with, or at the request or suggestion of, a candidate, a candidate's

8 authorized committee or their agents, or a political party committee or its agents. See 2 U.S.C.

9 § 441a(aX7XB); 11 C.F.R. §§ 109.21 and 109.37. Commission regulations establish a

10 three-prong test to determine whether a communication is coordinated. All three prongs of the

11 test—payment, content and conduct — must be met for a communication to be deemed

12 coordinated and, thus, an in-kind contribution. In order to satisfy the payment prong, the

13 communication needs to be paid for, in whole or in part, by someone other than the candidate,

14 authorized committee, political party committee or an agent of the above. 11 C.F.R.

15 § 109.21 (aXl). This prong appears to be met in this matter because Mr. Heffley admits in his

16 response that he created and paid for the website, the costs of which were "minimal," and that

17 neither Charlie Crist for U.S. Senate ("Crist Committee") nor the Republican Party of Florida

18 ("RPOF") paid the costs. Heffley Response at 1. However, it appears that truthaboutnibio.com

19 fails the contert prong of the test for a coonlina^ To satisfy the content prong,

20 a communication has to be either an "electioneering communication" or a "public

21 communication,** see 11 C.F.R. §§ 109.21(cXlH4)and 109.37(aX2XiH»i)> and this website



MUR 6244 (Charlie Crist for U.S. Senate, et of.)
First General Counsel's Report
PageS

1 appears to be neither.2 Therefore, the content prong is not met, and the truthaboutrubio.com

2 website cannot be a coordinated communication, as alleged in the complaint.3

3 Further, the Commission's regulations regarding individual volunteer activity over the

4 internet appear to exempt the costs of the website from the definition of "contribution."

5 Mr. Heffley's describes his activity as that of "an unpaid blogger who coordinated with no one

6 on the Crist Committee and created the content of the website on [his] own from previously

7 published materials.** Heffley Response at 2. The Commission's internet regulations provide

8 that volunteer internet activities by an individual or group of individuals, "acting independently

9 or in coordination with any candidate, authorized committee, or political party committee" is not

10 a contribution by that individual or group of individuals. 11 C.F.R. § 100.94; see also Internet

11 Communications Explanation and Justification, 71 Fed. Reg. 18589,18603 (April 12,2006) (the

* An electioneering communication is defined as a broadcast, cable or satellite communication that refers to a
clearly identified federal candidate and is distributed to the relevant electorate 30 days before the primary election or
60 days before the general election. 11 C.FJL § 10029. The website was launched on October 27,2009, more than
30 daya before the primary election date of August 24,2010. Further, "broadcast, cable, or satellite communication"
means a communication mat is publicly distributed by a television station, radio station, cable television system, or
satellite system. 11 C.F.R. § 10029. Accordingly, the website is not an electioneering conirnimication.

Nor is bttp^/tnithtboutnibk).com a public communication. "Public commumcation,*1 tee 11 CJFJL
99 109.2 l(c)(2M4) and 109 J7(a)(2XiHUi).b defined u a ran^
satellite communication, newspaper, magazine, outdoor advertising facility, mass mailing or telephone bank to the
general public, or any other form of general public polh1<^advcrtismg^ which mtiim is defmed to exclude
communications over the internet except for communications placed for a fee on another person s website.
11C.F.R, 9100.26. The available mfcnnatioiiato IK* suggert
any fees in connection with tnimaboutrubio.com. Mr. Heffley states that neither the Crist Committee nor the RPOF
paid any of the "very minimal costs for my website" Bid tluUHcffl^hiinself did the work ̂  the wcbiite on hw
own time and used freeware to create the rite layout Heffley Response at 1. The response from the Crist
Committee states that Mr. Heffley and his companies do not receive any compensation from the Cnst Committee for
any services. Crist Committee Response at 1. NeMier me Crist Qxiimitteeix>r the RTOFd
Heffley or to any person described ma manner suggesting the webshe at issue. Because the available information
does not indicate that material was placed on the webste for a ̂  the website does iwt appear to be a public
communication.

3 Because it appesn the content piongumtinet, there u no need to
standard of the conduct prong. Mr. Heffley, in Ms response, stiles that he "did not ta& to [Crist] or anyone wHh his
cnmiaign about this website" ami, therefore^
the candidate or political party. Heffley Response all. tell C.F.R, § 10921(dX4).
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1 funds expended by individuals engaging in volunteer internet activities and bloggers to create

2 and maintain websites do not constitute contributions or expenditures, and the websites

3 themselves are not subject to the Commission's coordination rules). Therefore, it seems that

4 Mr. Heffley's activity falls squarely into the internet exemption and is not an in-kind

5 contribution to the Christ Committee.4 See Heffley Response at 2. As a result, we recommend

6 that the Commission find no reason to believe that any of the Respondents violated 2 U.S.C.

7 §§ 441a(a), 441a(f), or 441b by making or accepting excessive or prohibited in-kind

8 contributions to the Crist Committee.5

9 The complaint also states that http://truthaboutrubio.com did not contain a disclaimer.

10 See 2 U.S.C. § 441 d(a). Under the Commission's regulations, disclaimers are required on:

11 (1) A "public communication," as defined in 11 C.F.R. § 100.26, made by a political committee;

12 (2) electronic mail of more than 500 substantially similar communications when sent by a

13 political committee; (3) a political committee website available to the general public; and

14 (4) a "public communication," as defined in 11 C.F.R. § 100.26, made by any person that

5S contains express advocacy, solicits a contribution, or qualifies as an "electioneering

16 communication" under 11 C.F.R. § 100.29. 11 C.F.R. § 110.1 l(a); tee also Internet

17 Communications Explanation and Justification, 71 Fed. Reg. 18S89,18602 (April 12,2006).

4 The complaint alleges that Mr. Heffley launched the webiite with an "undisclosed collaborator." According to the
complaint, Mr. Heffley admitted die existence oft oolUbontor to • reporter but failed to name him/her. Nor does
Mr. Heffley refer to any collaborator hi his response to the complaint He does state that he "did not talk to [Crist]
or anyone with his campaignabout this website." Heffley Response at 1. However, even if the undisclosed
collaborator exists and is • member of the RPOF or even the CHstOmmrttee, the Conuiussion'̂
appear to exempt the website activity fhm the o^ftortfcn of "contribution. w 5^11 C.F.R.} 100.94.

9 There are broad allegations hi the complaint (hit Mr. Heffley may have used one or both of his corporations,
Heffley and Associates. Inc. and Strategic Direction.com. toe., to pay fbrhrjp^Anitriabotitriibio^oni, resulting in
impermissible corporate contributions. Mr. Heffley indicates in his resi»nsetrurthe"didtheworkformesiteon
[his] own time and used freeware to create the site layout" Heffley Response at 1. The available mfbnnadon does
not suggest any corporate involvement in the website. Sir 2 U.S.C. f, 441b(a).
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Because http://truthaboutrubio.com is an internet communication and neither RPOF nor the Crist

Committee appears to have paid for the costs of the website, it appears that a disclaimer is not

required. Therefore, we recommend that the Commission find no reason to believe that Richard

Heffley violated 2 U.S.C. § 44 Id.

III. RECOMMENDATIONS

1. Find no reason to believe Charlie Crist for U.S. Senate and Frederick Carroll III,
in his official capacity as treasurer, violated 2 U.S.C. §§ 441a(f) or 441b in this
matter.

2. Find no reason to believe Richard Heffley violated 2 U.S.C. §§ 441a(a), 441b, or
441d.

3. Find no reason to believe that Heffley and Associates, Inc.; or Strategic
Direction.com, Inc. violated 2 U.S.C. § 44 Ib.

4. Find no reason to believe the Republican Party of Florida and Joel Pate, in his
official capacity as treasurer, violated the Act in this matter.

5. Approve the attached Factual and Legal Analyses.

6. Approve the appropriate letters.

7. Close the file.

Thomasenia P. Duncan
General Counsel

BY:

20
21
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24
25 5-U-/D
26 Date
27
28
29
30
31
32
33
34

Deputy Associate General Counsel

Mark Allen
Assistant General Counsel
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